
Extract from Hansard 
[ASSEMBLY - Wednesday, 5 September 2007] 

 p4840b-4856a 
Dr Elizabeth Constable; Mr Jim McGinty; Mr John Castrilli; Ms Dianne Guise; Mr Martin Whitely; Mr Paul 

Omodei; Mr Rob Johnson; Ms Katie Hodson-Thomas 

 [1] 

SURROGACY BILL 2007 
Consideration in Detail 

Resumed from 4 September. 

Debate was adjourned after clause 15 had been agreed to. 

Clause 16:  Applying for a parentage order - 
Dr E. CONSTABLE:  This clause states that 28 days after a child’s birth the arranged parents can apply to the 
court for a parentage order; that is, for the child’s birth certificate to be registered in the surname of the arranged 
parents.  I am particularly interested in subclause (3), which reads - 

The application cannot be lodged with the court more than one year after the day on which the child is 
born except with the leave of the court, which may be given in exceptional circumstances. 

I am curious to know why the subclause refers to one year; it seems a long time to me.  To understand this 
correctly, I will go through the steps.  A child is born.  The birth certificate is registered in the name of the birth 
parents.  The arranged parents can take the baby home from hospital, even through the birth certificate is not in 
their name.  They can wait 10, 11 or 12 months before they get to court and, if there is some dispute, the court 
may decide that the child should be given to the birth parents.  It is not in the best interests of the child to spend 
10, 11 or 12 months bonding with the arranged parents only to have the court decide that he or she should be 
raised by the surrogate or birth parents.  A one-year period is far too long.  If the arranged parents really want the 
baby, they should apply for a parentage order a lot sooner and a decision about that order should be made a lot 
sooner.  Why is this a one-year provision?  Why is it not for a shorter period?  This decision should be made in 
the best interests of the child, not for some extraneous reasons.   

Mr J.A. McGINTY:  I do not disagree with the point made by the member for Churchlands.  The intent is that 
28 days after the birth of the child, the arranged parents may apply for a parentage order.  That is a reasonable 
time frame.  It gives the arranged parents time to settle in with the baby and ensure that they are comfortable 
with the arrangements before making the application.  

Dr E. Constable:  I was not questioning that.  

Mr J.A. McGINTY:  I know; I was trying to paint the whole picture.  That element of it is fine.  Under the 
Children and Community Services Act, a person cannot have a baby or child in his or her possession, if I can put 
it that way, for more than three months if that baby or child is not that person’s baby or child.  It is an offence to 
set up a de facto adoption arrangement, unless it is otherwise authorised by law.  This bill will amend the 
Children and Community Services Act - I refer to pages 26 and 27 of the bill - so that, in essence, a person can 
continue to care for a child under a surrogacy arrangement for not more than one year.  Why is the provision for 
a year and not, for example, six months?  We have simply sought to have a cut-off point to ensure that the matter 
is dealt with expeditiously. 

Dr E. Constable:  Was the one-year provision an arbitrary decision? 

Mr J.A. McGINTY:  Yes.  

Dr E. Constable:  It is not based on the best interests of the child.  It could be in the worst interests of the child 
to spend 12 months with the arranged mother and father - and to bond with them - only to be moved as a result 
of a decision of the court.  This is a very weak part of the legislation.  

Mr J.A. McGINTY:  Of course, we are trying to deal with every possible range of human eventualities.  We are 
seeking to say that somewhere between one month and 12 months after the birth of the child, the arranged 
parents should apply to the court for a permanent parentage order.  There may be circumstances in which there is 
a measure of uncertainty and in which there is some benefit in not applying on the twenty-ninth day for a 
parentage order.  These circumstances can arise as a result of the nature of human existence.  

Dr E. Constable:  We are not talking about the child now, are we?   

Mr J.A. McGINTY:  Yes, we are talking about the child.  It is an application for a parentage order.  The 
arranged parents take the child home from the hospital.  They have custody of and care for that child.  The 
question is: when should an application be made to the court for the parentage order?  In the normal course of 
events, one would think that it will be made on the twenty-ninth day.  I recently spoke with some people who 
had a surrogacy arrangement in the eastern states.  They had to use the adoption process to adopt their biological 
child because of the nature of the law in the state in which they live.  It takes time to have everything properly 
organised, particularly if there is an element of uncertainty or if changed circumstances present themselves.  
There is no reason that in a normal case anyone would want to wait up to 12 months.  This provision has been 
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designed for the abnormal case.  From my point of view, the application should be made as soon as possible, and 
that is what I expect to be the normal course of events.  We simply want to put in a cut-off point.  We do not 
want to encourage people to wait for that length of time. 

Dr E. Constable:  What if the arranged parents use that 12 months to try out the arrangement and determine 
whether they can handle the sleepless nights?  The one-year provision is unnecessary.  It is an arbitrary period.  
Why not make it three months?    

Mr J.A. McGINTY:  It is an arbitrary figure that is designed to provide a cut-off point.  One would obviously 
hope that in the normal course of events people will apply very quickly so that they have certainty.  Any other 
figure - for instance, six months - would be equally arbitrary.  This was the figure thought of by the policy 
officers responsible for the drafting instructions to cater for the odd abnormal situation.  Beyond that I cannot 
progress this debate.   

Dr E. Constable:  I ask the Minister for Health to undertake to look into this matter before it goes to the other 
house.  The one-year provision is too long.  

Mr J.A. McGINTY:  I do not disagree with the member for Churchlands.  This is similar to the debate that we 
had last night about the requirements for residency in Western Australia.  Someone thought they were 
reasonable.  For my part, if surrogacy is not allowed in South Australia, for example, I do not have a problem 
with people coming to Western Australia to utilise our laws.  However, the people drafting the bill thought that it 
was decent to impose residency requirements.  To my mind, residency is not central to the bill and it is not an 
important issue.  In this case, we should encourage the arranged parents to make the application as soon as 
possible to give certainty to the child and to the parents.  I can envisage circumstances in which there might be 
uncertainty.  

Dr E. Constable:  Tell me more about those circumstances.   

Mr J.A. McGINTY:  There could be a dramatic change in circumstances on the way home from the hospital, 
which might go to a series of considerations.  The scope of those circumstances is unlimited.  People objected 
yesterday when I referred to a calamity befalling a person that renders that person unable to care for the child.  A 
range of possibilities might eventuate.  They are the absolute exceptions to the general rule, which is to 
encourage people to make an application expeditiously.  

Dr E. CONSTABLE:  In order to deal with those exceptional circumstances, could the provision not state that 
the application for a parentage order should be made between one and three months, with the court having the 
power to delay the order in exceptional circumstances?  We should deal with the 99 per cent of cases by 
providing that an application should be made between one and three months of the birth.  We should not be 
legislating for the exceptional cases.  We should be legislating for -  

Mr J.A. McGinty:  The entire debate has been about that.  Only one or two members are objecting to the notion 
of surrogacy.  The entire debate is really about the exceptional case.  

Dr E. CONSTABLE:  We have touched on these exceptional cases.  Now we are moving into the finalisation 
arrangements.  In 99 per cent of cases, people will make an application for a parentage order on the twenty-ninth 
day.   

Mr J.A. McGinty:  Yes.  One would expect that the arranged parents will not waste a moment, given that their 
lifelong ambitions have been realised.   

Dr E. CONSTABLE:  Exactly.  I am sure that will happen in 99 per cent of cases.  Therefore, can this provision 
be redrafted so that there is a shorter period, which would be in the best interests of everyone, especially the 
child, with some leeway being provided for the court to make a judgement in, say, three months if there are 
exceptional circumstances, such as a calamity on the way home from the hospital?  Such a provision would make 
the legislation stronger. 

Mr J.A. McGinty:  We could do that, but dealing with individual cases would become more prescriptive.  I am 
happy to take up the member’s earlier proposition of asking the policy officers who are responsible for putting 
this legislation together to reconsider the provision.   

Dr E. CONSTABLE:  The policy officers draft the bill and give advice.  However, they are not responsible for 
passing this bill into a law.  That is our job, and this provision is not as it should be.   

Mr G.M. CASTRILLI:  I want to clarify the same sort of points.  Section 16(3) states - 

The application cannot be lodged with the court more than one year after the day on which the child is 
born - 
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We are not talking about finalisation; we are talking about an application being lodged.  Theoretically, somebody 
could lodge an application, say, 11 months or whatever after the event and then go to court.  Where does the 
legislation say that finalisation will occur or the courts must finalise within a certain period?  An application 
could be lodged at 11 months.  To get a Full Court hearing these days, to my understanding - I am not in the 
legal profession - sometimes can take anything up to 12 months.  There could be a lodgement of an application 
11 months into the process, then a court hearing 12 months after that.  Hypothetically, this process could turn out 
to be two or three years after the birth of the child.   

Mr J.A. McGinty:  The process would be a routine application to a judge in chambers.  It would be a question 
of weeks, not months.  Provided all the paperwork was in order, there would be a sign-off if there was no contest 
about it.  

Mr G.M. CASTRILLI:  What if there is a contest? 

Mr J.A. McGinty:  That would be, again, the exceptional case.  

Mr G.M. CASTRILLI:  Say there is a contest.  An application is lodged 11 months after the birth, and a trial 
date is set, which could be anything up to 12 months after that point.  That process would take nearly two years.  
Then, hypothetically, the legal process could go on and be determined another 12 months after that.  
Hypothetically, that child might be three years old before any determination is made about whether the child 
goes to the biological or arranged parents.  It could be anything up to three years, or even longer, before the 
decision is made. 

Mr J.A. McGinty:  That situation is highly unlikely for the reason that the legislation has a 12-month cap on it.  
A person cannot keep a child who is not his or hers legally for longer than 12 months under the amendments 
coming up in this place.  In the most extreme case, the decision would have to be dealt with within that 12-month 
period or else the child can no longer stay with the arranged parents.  

Mr G.M. CASTRILLI:  If that is the case, the court must determine the total outcome, in all situations, within 
12 months. 

Mr J.A. McGinty:  Yes.  

Mr G.M. CASTRILLI:  How can that be possible?  Will the government tell judges or the court that they have 
to determine these cases within 12 months?  Is that what the Minister for Health is saying? 

Mr J.A. McGinty:  The legislation would, in effect, require that, without saying it in the very terms that you 
have put to us.  

Mr G.M. CASTRILLI:  In a hypothetical situation, that might not be possible. 

Mr J.A. McGinty:  If there are time constraints, courts can normally accommodate them quickly.  Courts can 
hear cases today or tomorrow.  Yesterday, for instance, to use a tribunal as an example, we made an offer to the 
hospital employees about their salaries.  They rejected that offer, and so we went to the tribunal yesterday 
afternoon within hours of the rejection.  Courts are quite often flexible in dealing with cases that are time critical.  
I think the judiciary would regard the issue of the interests and placement of a child as being a time-critical issue.  
I would not be concerned about the possibility of an application dragging on forever.  Bear in mind that a case 
would be contested for it to take longer than a few weeks with a chambers sign-off of the application by a judge.  

Mr G.M. CASTRILLI:  As long as we get that assurance, because, in the interests of the child, I would hate to 
see an application drag on for three years and the poor child not know where he or she is going to live. 

Mr J.A. McGinty:  We are of one mind there, yes.  

Mrs D.J. GUISE:  I had concerns about one area.  I would like to support the member for Churchlands’ view on 
the one year; I ask the Minister for Health to reconsider that important point.  I consider one year to be far too 
long.  I also pick up on the point -  

Mr J.A. McGinty:  If it would assist the debate and the resolution of this matter, I would be very relaxed if the 
member wishes to move an amendment to bring one year down to six months.  

Dr E. Constable:  Did the Minister for Health say six months? 

Mr J.A. McGinty:  Yes.  It is an accommodation of the different points of view that have been put.  

Mrs D.J. GUISE:  It certainly needs to be less than a year.  I agree absolutely with that point.   

I also pick up on the point made by the member for Bunbury.  This is an area I have spoken to the Minister for 
Health about before: the last thing I want to see is a child become a football in a court case that goes on and on.  
Somehow or other we have to send a clear message to the judiciary that such delay is totally unacceptable.  The 
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points the member for Bunbury has raised are critical in this debate.  We must consider how that message is to 
be sent.  If this legislation is truly in the best interests of the child, a better mechanism is needed to ensure that 
the parentage issue does not go on for an extended period; it must be settled in a timely fashion.  I would like the 
Minister for Health to respond to that matter in a little more detail.  The minister is asserting that changing the 
legislation means that the matter will be dealt with within a year, yet I did not really hear that with any comfort 
in the minister’s response to the member for Bunbury.  I still have concerns about that, minister. 

Mr J.A. McGINTY:  I am happy to draft an amendment to reduce that 12-month period down to six months, 
which I think would go some way to deal with the points raised by the member for Wanneroo and the member 
for Churchlands.  That brings the process in a little tighter.  Bear in mind that we are dealing with the odd, 
exceptional contested case.  I do not expect there would be very many at all of those.  People enter into a 
cooperative arrangement, and one would normally expect them to flow, but the legislation must deal with the 
exceptional case.  If either member wishes to move that amendment, the scheme of things would be that after the 
first month, a person can make the application.  The application must be made within six months, but the child 
can stay with the applicants for up to 12 months if a surrogacy arrangement is in the process of being 
implemented.  That would certainly give time for the courts to resolve that.  In response to the member for 
Bunbury, that would effectively set the time frame within the outer limits within which the matter must be 
determined by the courts in the rare case that the application is contested.  

Dr E. CONSTABLE:  Given the comments of the Minister for Health, the member for Wanneroo, the member 
for Bunbury, and my own views on this, I move -  

Page 7, line 8 - To delete “one year” and substitute - 

6 months 

Dr E. CONSTABLE:  I do not need to add to my previous comments.  There has been agreement in discussion 
around the chamber. 

Mr J.A. McGINTY:  I think the amendment will sharpen the legislation. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 17:  Court may make parentage order - 
Dr E. CONSTABLE:  Subclause (2)(b) refers to appropriate counselling being received by both birth parents 
and the arranged parents.  What is meant by “appropriate counselling”.  At what stage in the process will it 
occur?  Counselling may be required at more than one stage.  Subclause (3) refers to “independent legal advice”.  
At what stage of the process will that need to occur?  I am wondering what would happen if there were surrogate 
and arranged parents in a fairly small rural centre where there might be only one lawyer, because they could not 
use the same lawyer to provide advice.  It is quite possible for that to happen in Western Australia where there is 
not independent advice for both parties.  I am more interested in what part of the process these two areas can 
occur. 

Mr J.A. McGINTY:  A draft of the Directions on Surrogacy was tabled, not yesterday, but on the last occasion 
on which we debated this matter.  When the directions are finalised, they will provide for the counselling 
arrangements.  When we last debated this, I think I started to read out a long list of issues - from paragraphs (a) 
to (q) - about which people should be counselled.  

Dr E. Constable:  It is about the timing of the counselling.  

Mr J.A. McGINTY:  Yes.  The directions require counselling to occur before conception.  The introductory 
paragraph states - 

The clinic Surrogacy Coordinator must ensure that the birth mother, her husband or de facto spouse (if 
any), the arranged parent(s), the donor of any gametes or embryos to be used in a procedure (if any) and 
the spouse or de facto partner of any donor complete implications counselling provided by an approved 
counsellor . . .  that covers the following issues:   

That is required to be done.  It will be apparent that it needs to be done before the arrangement is entered into.  
The intention is that the counselling will occur as part of the lead-up to entering into the surrogacy arrangement, 
which is obviously preconception.  Legal advice is in the next paragraph on page 10 of the draft Directions on 
Surrogacy document.  For the sake of the record, the key part states - 
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The clinic Surrogacy Coordinator must ensure that the birth mother and her husband or de facto (if any) 
the arranged parents the donor of any gametes or embryos to be used in a procedure (if any) and the 
spouse or de facto partner of any donor obtain independent legal advice to cover the following issues:   

(a) the legal status of the birth parent(s) and the arranged parents at the birth of a child, including 
advice about the effect of the Artificial Conception Act 1985; 

(b) the legal effect of a surrogacy arrangement;  

(c) the legal avenues available to transfer legal parenting responsibility to the arranged parents;  

(d) statutory rights of access to identifying information for participants in the surrogacy 
arrangement.  

Again, that would need to be done prior to conception.  That timing issue the member for Churchlands raised, 
which I think is important, might need to be spelt out with more particularity in the draft directions.  They are 
draft at this stage to allow for public input after the passage of the legislation to ensure they cover those 
situations.  It would be wrong to effectively enter into an arrangement without an appreciation of the full 
implications from both a counselling and legal perspective, and suddenly find those out once the surrogate was 
pregnant.  

Dr E. Constable:  I am interested in the term “appropriate counselling”.  Not too many counsellors have 
experience in counselling people about surrogacy, which is a new area.  What basic qualifications will a 
counsellor need?  Who will do the counselling?  It is fairly specialised work, I would have thought.  

Mr J.A. McGINTY:  It will be.  Someone will need to be accredited or approved by the Reproductive 
Technology Council on the basis that the person knows and understands all the implications and can properly 
advise and counsel people.  There will be an approval process through the council.  

[Leave granted for the following amendments to be considered together.] 

Mr J.A. McGINTY:  I move - 

Page 8, line 5 - To insert before “the child” - 

except in circumstances identified in subsection (5), 

Page 8, line 25 - To insert before “If” - 

In circumstances identified in subsection (5) or 

Page 9, after line 4 - To insert - 

(5) The circumstances this subsection identifies are that - 

(a) the birth mother is not the child’s genetic parent; and 

(b) at least one arranged parent is the child’s genetic parent. 

The first two amendments are simply grammatical or enabling.  The third amendment is more substantive.  It 
deals with something that I think we debated at some length yesterday; namely, the extent to which the arranged 
parents should be given some recognition or priority in these matters when it comes to the enforceability of the 
arrangement, if I can loosely call it that.  It is a recognition rather than an enforceable right.  The bill as 
originally drafted gave the birth mother a right of veto.  That is comparable with the legislation in the ACT.  
There is no legislation anywhere else in Australia that determines otherwise.  It was clear during both the second 
reading debate and consideration in detail that most members wanted a higher measure of certainty to be given to 
the rights of the arranged parents, particularly when it was their biological material.  The way in which we have 
done that is twofold: firstly, the amendment moved by the member for Kalgoorlie and agreed to by the house 
yesterday, which said that in considering the best interests of the child, the view of the arranged parents should 
be given priority in the absence of any evidence to the contrary.  That was a sensible amendment.  This takes it 
one step further, but it has a complication attached to it.  This amendment seeks to remove the right of the birth 
mother to veto, and give to the court the power to make that determination in light of the amendment moved by 
the member for Kalgoorlie yesterday.  The complication, recognised in the amendment, is when the birth mother 
donates the egg.  That is obviously a complication because she is then the genetic mother and we do not think we 
should override her interest in the child, even though she initially signed up to be a surrogate.  The amendment 
essentially provides that the court is to determine, and the birth mother is not to have a right of veto unless the 
birth mother is the genetic parent of the child, and provided that at least one of the arranged parents is the child’s 
genetic parent.  I put that rather clumsily.  I hope members have roughly understood what I have been trying to 
say.  
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Ms K. Hodson-Thomas:  I understand what you are saying. 

Dr E. CONSTABLE:  I thank the minister for his proposed amendment to insert a new subclause (5), because 
that will go a long way towards putting my mind at rest on this issue.  However, I want to be absolutely clear, 
because I am not sure I am absolutely clear from what the minister has just said. 

Mr J.A. McGinty:  That is probably due to my clumsy way of putting it, I must say.  

Dr E. CONSTABLE:  That is very unusual for the minister!  The minister is usually not so clumsy!  

Mr J.A. McGinty:  That is true! 

Dr E. CONSTABLE:  Is the minister telling us that the birth mother will retain the right of veto if her genetic 
material has been used? 

Mr J.A. McGinty:  Yes. 

Dr E. CONSTABLE:  Therefore, there will be a certain number of cases in which the right of veto will 
continue.  To go back to my question earlier about counselling, I imagine that in the counselling of the arranged 
parents and the birth mother, that point will be made very clear so that they will know from the beginning that 
the birth mother will have the right of veto if her genetic material has been used? 

Mr J.A. McGinty:  Yes.  That will be part of the counselling in advance.  Very importantly, it will be pointed 
out to the arranged parents that they will be exposed to a risk if they wish to use the egg of the surrogate mother.  
If they do not wish to run that risk, they will need to acquire an egg from some other source. 

Dr E. CONSTABLE:  Therefore, this amendment will provide a much greater level of certainty to the arranged 
parents if the surrogate’s genetic material has not been used? 

Mr J.A. McGinty:  Yes. 

Dr E. CONSTABLE:  That is what we are seeking to do; therefore, I am satisfied with the process that the 
minister has outlined.  

Mr M.P. WHITELY:  I think the intent of the amendments is very good.  However, I am struggling to get my 
head around the technicality of how the amendments will achieve that intent.  Perhaps that is due to my 
unfamiliarity with this legislation.  Perhaps the minister can explain two things.  What will be the interplay 
between new subclause (5) and the other elements of clause 17?  Secondly, if the surrogate mother is also the 
donor of the genetic material, how will she be given a right of veto?  

Mr J.A. McGINTY:  I will repeat the point that I made earlier, because I was rather clumsy in the way I 
described the effect of the amendment to insert a new subclause (5) at the end of clause 17.  Clause 17 gives the 
court the power to make a parentage order.  Clause 17(2)(d) states that the court has to be satisfied that the 
child’s birth parents have freely consented to the making of the parentage order.  In other words, the woman who 
gives birth to the child has to give her consent.  That is how the veto comes about.  If the birth mother does not 
consent, the court has no power to make a parentage order.  However, the consent does not apply if the birth 
mother is not the child’s genetic parents - that is, if the birth mother has not provided the egg - and at least one of 
the arranged parents is the child’s genetic parent.  Therefore, if the child is not the genetic child of the birth 
mother, because the genetic material has come from the arranged parents, the court does not need to be satisfied 
that all the parties have given their consent but can make a determination in the best interests of the child.  

Mr M.P. Whitely:  Would the birth mother still have a right of veto if neither the surrogate mother nor the 
arranged parties has donated the genetic material but it has been donated by another party? 

Mr J.A. McGINTY:  Yes, she will.  However, two conditions will need to be satisfied.  This is provided for in 
the amendment.  The first is that the birth mother is not the genetic parent.  The second is that none of the genetic 
material has been donated by the arranged parents.   

Mr M.P. Whitely:  I guess the rationale behind that is that the birth mother has a connection with the child, 
because she has carried the child, and neither the arranged mother nor the arranged father has any genetic link 
with the child.   
Mr J.A. McGINTY:  That is right. 

Mr M.P. Whitely:  There is an implicit hierarchy in what the minister is saying: first, the birth mother, if she is 
the genetic mother; secondly, either of the arranged parents, if that parent has had a genetic input; and, thirdly, 
any parties who have entered into the arrangement but have had no genetic input.  I am comfortable with that.  I 
just want to be clear that that is the situation. 
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Mr J.A. McGINTY:  That is exactly right.  To put it another way, if the birth mother has provided the genetic 
material - that is, the egg - she will retain the right to say that she will not hand over the child to the arranged 
parents, because it is her child genetically.  That is the qualification that is put on the amendment that was moved 
by the member for Kalgoorlie.  I sense from the debate that members think that is an exceptional circumstance 
that should be catered for in the bill.  The second point is that if the arranged parents have had no genetic input 
into the child, then apart from the arranged parents being parties to the contract or arrangement, the same claim 
to the child would not be available to them as it would if they had donated their genetic material.  This 
amendment is perhaps not ideal, but it is a way of trying to pick up on the sentiments that were expressed by 
members that if the arranged parents have donated genetic material and the birth mother has not, that should be 
recognised. 

Mr G.M. CASTRILLI:  I was not here last week for the debate, so I apologise in advance if the minister has 
already covered this matter.  Obviously, the surrogate mother will need to enter into a contract.  We all know that 
commercial contracts can be changed at any time throughout the period of the contract because of varying 
circumstances.  What mechanisms are in place to prevent the birth mother from withdrawing her consent 
halfway through the pregnancy, or whatever?  The minister has said that under these amendments, the birth 
mother can withdraw her consent if she has provided the genetic material.  I am not arguing that point.  Would it 
be possible for the birth mother to change her mind and withdraw her consent after the contract has been signed, 
and what would happen in those circumstances?   

Mr J.A. McGINTY:  The reason that counselling will be mandatory is to ensure that everyone fully understands 
the ramifications of the surrogacy arrangement.  Hopefully, that will mean that people will not be able to say 
they did not understand, and use that as a justification for changing their mind.  Ultimately, in most 
circumstances these matters will be determined by the Family Court.  The amendment that was moved yesterday 
by the member for Kalgoorlie provides that it is presumed to be in the best interests of the child for the arranged 
parents to be the parents of the child, unless there is evidence to the contrary.  That raises the presumption that 
the arrangement will be on.  If the birth mother does revoke her consent - which she can do in most cases - it will 
be left to the court to make the determination.  The circumstances under which it would not be left to the court to 
make the determination, and under which the birth mother would effectively have the right to revoke her consent 
and keep the child, are twofold.  The first is if the birth mother is the genetic mother of the child.  A point the 
member for Churchlands made about the American experience is that it is undesirable to use the egg of the birth 
mother to create a child for the arranged parents, and that will be part of the counselling.  We have not prohibited 
it here, but I do not think it is the desirable way to go.  There might be circumstances in which it is the only way 
to go.   

Mr G.M. Castrilli:  If this clause is eliminated, would the other circumstances not eventuate?   

Mr J.A. McGINTY:  There are two exceptions.  The first is that when the child is the result of the egg of the 
birth mother, not the arranged parent.  The second is when there is no genetic input from the arranged parents; in 
other words, when the sperm and the egg have been obtained from people other than the couple and given to the 
birth mother. 

Mr G.M. Castrilli:  That could very well happen.   

Mr J.A. McGINTY:  It would not be the norm, but it could happen.  In that circumstance, the birth mother 
would retain the right to renege on the agreement.  Each of these would be unusual circumstances; they certainly 
would not be the norm.  In answer to the member’s question: the birth mother can withdraw from the agreement 
and that would be put to the court.   

Mr G.M. Castrilli:  That could add another set of legal circumstances.   

Mr J.A. McGINTY:  Yes, but the court would have the power to determine what is in the best interests of the 
child, with the emphasis on the rights of the arranging parents, except in those two circumstances that go to the 
genetic makeup of the child.   

Mr P.D. OMODEI:  I note that part 3 of the bill deals with an order giving parental status to arranged parents, 
and clause 17 deals with the court making a parentage order.  Clause 13 refers to the child’s best interests.  Is 
there anything in this part of the bill that refers to the child’s right to find the identity of its parents?   

Mr J.A. McGINTY:  I will make two comments.  First, clause 13 was amended yesterday by the member for 
Kalgoorlie.  The unamended clause stated that in dealing with any matters the court is to have as its dominant 
criterion the best interests of the child.  The member for Kalgoorlie’s amendment that was passed by this 
chamber was that in determining the best interests of the child the interests of the arranged parents should have 
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effect unless there is evidence to the contrary.  It presumes that the arrangement would be honoured.  It is an 
important amendment to clause 13.   

Specifically in relation to access to information, if one thinks back a few decades the genetic origin of a person 
was not all that critical; today it is absolutely critical.  All legislation in this area must contain a section giving 
people the right to understand their genetic makeup.  Progressively, legislation is being changed to give full 
effect to people having the right to know their genetic makeup.  This legislation deals with two things that are 
relevant in this area.  At page 16 of the bill reference is made to access to information.  Clauses 33 and 34 deal 
with access to court records and registration of birth information.  Therefore, assuming that the birth mother was 
the incubator and did not have any genetic input into the child she was carrying, every aspect of not only the 
genetic information but also who gave birth to the child must be registered.   

Mr P.D. Omodei:  Would access to that information be available for the child’s benefit?   

Mr J.A. McGINTY:  Yes.  The child would have full access to any information about the surrogacy 
arrangement and the genetic material.  There were debates a decade or more ago about that.  It is not debated 
anymore because people take it as a given, particularly as medical knowledge expands and we move into the area 
of genomic medicine, appreciating the effects of a person’s genes on their susceptibility to disease and makeup.  
It is critical now that people have that information.   

Mr R.F. JOHNSON:  I accept what the minister said about the right of the child to find out at a later date who 
was the birth mother. 

Mr P.D. Omodei:  And the egg donor or the sperm donor.   

Mr R.F. JOHNSON:  Yes, both.  What is the situation in reverse?  Does the birth mother whose genetic 
material did not create the child to whom she gave birth have any rights?  Initially, she will be registered as the 
mother of the child. 

Dr E. Constable:  Not only rights, but also responsibilities.   

Mr R.F. JOHNSON:  Exactly - rights and responsibilities.  Would she have any rights or responsibilities later 
down the track?  For example, if anything happened to the biological parents, would she have a claim on that 
child before anybody else?  If the parents moved away with the child, would she have any rights 10 or 15 years 
later to gain information about the child, such as birth mothers do in adoption cases?  It would be an interesting 
scenario if that were to happen 10, 15 or 20 years down the track or if, God forbid, something were to happen to 
the biological parents.   

Mr P.D. Omodei:  The biological donors.   

Mr R.F. JOHNSON:  Hopefully, they would be the biological parents because their sperm and egg would have 
been used to create the child.  Would the birth mother have any rights to the information that would not be in the 
interests of the child and certainly not in the interests of the biological parents?  For instance, if a friend acted as 
the birth mother and after five or 10 years the friendship completely soured and the birth mother decided it had 
not been a good idea because, although she did it for her friend, her friend had her baby.   

Mr J.A. McGinty:  It sounds like a Family Court dispute.   

Mr R.F. JOHNSON:  It might be, but I ask the minister to explain what would happen, because it is important.  
We are spending all this time in the Parliament debating this issue for about five cases a year.   

Mr J.A. McGinty:  It might be a lot more than that. 

Dr E. Constable:  Initially, it might be more.   

Mr R.F. JOHNSON:  It might be and it might not be.  It might be only five cases each year, and that is a 
minority in terms of this state’s population.  These things are very important not today and not tomorrow but in 
10 or 15 years.  If the minister would answer the question, I would appreciate it.   

Mr J.A. McGINTY:  We take as a given from a policy perspective today that everybody who is party to the 
arrangement has the right to know all the legal, genetic and medical information and who was the birth mother.  
If relationships subsequently sour, that is life, but the people involved, including the birth mother, still have a 
right to know, and that is enshrined in the legislation.   

Mr R.F. Johnson:  The birth mother knows who the biological parents are.   

Mr J.A. McGINTY:  She was party to the original arrangement.  

Mr R.F. Johnson:  For nine months she carried their genes to create that child.   
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Mr J.A. McGINTY:  Subject to the general proposition of the right to know, in clauses 33 and 34 the right of 
the birth mother to access information is up there with the rights of all the other parties to the transaction.  The 
answer to the question in respect of legal and genetic advice is yes.   

The second point that goes a long way to dealing with the issue is that under clause 17 - it applies more so to 
clause 18 - an approved plan needs to be in place and, in a family law context, that would apply to custody and 
access.  They are old family law terms that are no longer used.   

Mr R.F. Johnson:  It is now care and control.  

Mr J.A. McGINTY:  It is something like that, yes.  Clause 18 provides that a plan needs to be in place dealing 
with matters relating to the child, and it has to - 

(a) adequately balance the rights and responsibilities of the parties to the plan; 

That includes the birth mother, the genetic contributors and the arranged parents - 

and 

(b) promote the child’s long-term welfare; and 

(c) be reasonable in the circumstances. 

Subclause (2) states - 

Without limiting the matters that the plan may deal with, the plan has to set out details of - 
(a) any time that the child is to spend, or communication that the child is to have, with the child’s 

birth parents or any other person; and 
(b) any information that any of the parties is to provide to the other or to any other person. 

A woman who gave birth to a child might still want to have some contact with the child in the future, because of 
the bonding and the connection as a result of carrying that child for nine months in her womb, and that might 
well be agreed in advance.  I think that is perfectly understandable.  That is all to be written out in advance.  
Although relations sometimes sour, these arrangements will, in my view, in the normal course of events, be 
between people who are very close to each other - best friends, sisters and people of that nature. 
Mr R.F. Johnson:  There may be a scenario in which the biological parents brought up the child to the age of 
five years, three years or whatever.  Who knows?  Somebody might have a terrible accident, and the parents 
might be wiped out one day.  They would want a biological relative such as a sister, a mother or the grandparents 
to have the care and control of their child, over and above perhaps just a good friend acting as the surrogate 
mother.  Who would have the rights in that situation?  Would the biological parents have the right to dictate who 
would be the guardian of that child?  Who would be the guardian of that child in the event of the premature death 
of those parents?  I would imagine they would want a biological family member to be the guardian of the child.  
What rights would the birthing mother have over the rights of the biological parents to dictate who they wished 
to be the guardian of the child in the event of premature death? 
Mr J.A. McGINTY:  None.  Once a parentage order is made, it is the same as giving birth to a child.  That child 
is the child of the arranged parents in exactly the same way as any other child would be dealt with.  They are the 
parents of that child, and it would be no different from any child born to - 
Mr R.F. Johnson:  So the birthing mother would have no claim whatsoever? 
Mr J.A. McGINTY:  No.  It is very much the same as a mother who relinquishes her child for adoption.  At the 
point of adoption, that child becomes the child of some other person. 
Mr R.F. Johnson:  I realise that, but I am saying - 
Mr J.A. McGINTY:  The answer to the member’s question is no. 
Amendments put and passed. 
Clause, as amended, put and passed. 
Clause 18:  Contents of approved plan - 
Dr E. CONSTABLE:  This clause refers to the contents of the approved plan.  As I read it, it appears that the 
approved plan is decided before conception.  Is that not right?  Is it after conception? 

Mr J.A. McGinty:  Normally, we would expect that it would be done as part of the original putting together of 
all the details of the surrogacy arrangement, but this is something that can be done subsequently. 

Dr E. CONSTABLE:  It can be done after, but it is normally done before. 
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Mr J.A. McGinty:  Yes. 
Dr E. CONSTABLE:  In most cases, it is done before. 
Mr J.A. McGinty:  Yes. 
Dr E. CONSTABLE:  I find it quite interesting that people would set down this plan and details of 
communication and contact, as we see in subclause (2), before conception.  I do not have a problem with people 
doing that.  However, people’s lives develop and change, and it may well be that from the time the approved 
plan is written to the time of the birth of the child there is a need to vary it.  I am wondering what the mechanism 
is to vary the approved plan, because this is something that stays with those people forever.  There is not an end 
to the approved plan, especially if communication or contact is determined by that approved plan; it stays in 
place.  We all know that in this modern world people move and their lives change for all sorts of reasons.  
Therefore, there might be very legitimate reasons that people would want to change an approved plan.  For 
instance, the birth parents might well say beforehand, “Of course we’ll want to have contact, and we’d like to see 
the child on his birthday and Christmastime”, or whatever.  They may move overseas or interstate either 
permanently or for a short time, so that the approved plan cannot actually be put into practice.  Therefore, it 
seems to me that there needs to be a mechanism to vary it, and I want to be assured that there is a mechanism for 
all the good reasons that people might want to do that. 
Mr J.A. McGinty:  Clause 26 of the bill deals with exactly that eventuality that the member has described; that 
is, the capacity to vary the plan, who can apply to vary it and the circumstances under which it can be varied.  
You are right.  Circumstances do change. 

Dr E. CONSTABLE:  I know I keep harking back to what I learnt in the United States, but one of the things 
that really surprised me when I asked a question that relates to this, particularly to subclause (2)(a) and (b), was 
that surrogate mothers rarely want to have continuing contact.  The norm is that maybe they are sent some 
photographs on the child’s birthday, so there is some reminder, and they can see the child in that way.  However, 
it is not usual, in the way in which the clinics are set up in the United States, for the surrogates to want to have 
continuing contact.  Their job, as it were, was completed when the baby was born.  They did what they set out to 
do, which was to provide a baby to some people who really wanted to be loving parents and who had wished for 
a baby for a long time.  I can understand, when a plan is written, that a relative or a close friend might be 
involved, and the situation might be different.  However, the usual situation that was described to me is that 
surrogates do not want to have continuing contact.  For good and positive reasons, they feel that their job is done.  
There are instances of people being a surrogate more than once; that is not uncommon.  As they got such a 
personal plus out of being a surrogate, they want to do it again for another couple who are in that situation.  I 
find that quite interesting. 

However, I have one question for the minister about this: to whom is the legislation referring at the end of 
subclause (2)(a) where it says “or any other person” and at the end of subclause (2)(b) where it says “or to any 
other person”?  Who can the “other person” be?  I can understand birth parents being part of the ongoing 
communication, but I am not sure who “any other person” might be. 

Mr J.A. McGINTY:  Grandparents could be an example, depending upon the circumstances. 

Dr E. Constable:  I thought you might say that. 

Mr J.A. McGINTY:  I am sorry to be that predictable.  In the event of changed circumstances, I think they are 
the obvious ones who might end up having an ongoing interest.  There could be others.  On the other, broader 
issue that the member raised, I indicate that we amended the Human Reproductive Technology Act a few years 
ago to accommodate a situation.  I am trying to remember the names.  There was a young boy, Jethro, who came 
from the south west of the state.  He was born as a result of an egg donation and an in-vitro fertilisation 
procedure.  I remember that the name of the woman who donated her egg was Cintra.  I have forgotten the rest of 
the names; I am sorry.  This case received quite a lot of publicity and resulted in an amendment to the Human 
Reproductive Technology Act to give people the right to access information about genetic origins.  These people 
wanted the child to meet his biological mother. 

Dr E. Constable:  It is often the case, especially when children are teenagers or older, that they want to know 
about their genetic - 

Mr J.A. McGINTY:  This child was a young one.  I agree with the member about that phenomenon also.  
Interestingly, I have seen those people on a couple of occasions since we amended the legislation, and apart from 
being rapt about everything, Cintra, who was the egg donor, has become a very important part of their lives. 

Dr E. Constable:  Yes.  It’s not surprising. 
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Mr J.A. McGINTY:  It is not surprising at all.  I would expect that there would be an ongoing affinity and 
relationship between many people, although many birth mothers might well want to regard it as a transaction and 
then walk away from it.  I suspect there may be quite a few who will want to maintain and develop the 
relationship, but I am not sure. 

Dr E. CONSTABLE:  There is one other matter that I did not mention before.  There are some very difficult 
issues with pregnancies that we are all aware of, and one is termination.  That is an issue that may well arise, but 
who will make that decision, and under what circumstances might a termination take place?  I am sure that we all 
hope that it would not take place at all, but it is possible that it would happen.  Would that need to be determined 
beforehand in the approved plan?  I do not know whether anyone would want a situation in which an 
amniocentesis test, for example, revealed a gross genetic abnormality, and then a disagreement arose between 
the birth mother, who was already pregnant, and the arranged parents.  There are some very serious issues that 
have to be determined during a pregnancy, and this is one example.  We seem to have had a lot of discussion and 
debate by example, and I suppose the legislation lends itself to that, but this is a particular issue that we need to 
air in this debate. 

Mr J.A. McGINTY:  That is a difficult issue, but the short answer to the member’s question is that that decision 
rests with the pregnant woman.  It is, however, covered by the counselling requirements, because it is a 
possibility in the very context raised by the member.  The matters about which counselling of all parties is 
required are mentioned on pages 9 and 10 the draft directions.  Paragraph (e) on page 10 states - 

whether prenatal testing will be considered and how the birth mother will address a situation where a 
serious defect of the foetus is found; 

That is something that needs to be discussed through counselling.  It is not part of the approved plan, but it forms 
part of the counselling and the discussions. 

Dr E. Constable:  Do you think that it is something that needs to be discussed between the arranged parents and 
the potential birth mother, or the potential surrogate?  Counselling is done independently; it is not done together, 
so it is one of those issues they need to discuss.  There are probably a lot of issues they need to discuss, such as 
smoking and alcohol intake during pregnancy and a few other things.  

Mr J.A. McGINTY:  All of those things. 

Dr E. Constable:  There are a lot of things that they need to have contact about before they go ahead with the 
arrangement. 

Mr J.A. McGINTY:  When we talk about counselling, we are talking about having the arranged parents and the 
surrogate present when all these matters are discussed in advance.  This is a possibility that might emerge, and 
how will it then be dealt with?  It will be worked through as part of the counselling prior to the arrangement 
being entered into, so that an unenforceable understanding will be in place on how the matter would be 
addressed should the circumstances arise.  It is always difficult to describe exactly the circumstances and the 
results of the prenatal testing, but at least an understanding would be in place that would guide people’s 
responses in those circumstances.  Of course, if there is a clear understanding between people that a termination 
would occur in those circumstances, it is totally unenforceable, as it should be.  It would not be possible to 
contractually require someone to have an abortion if certain events arose, but it is covered, and it has been 
anticipated as an issue that will need to be addressed. 

Clause put and passed. 

Clause 19 put and passed.  

Clause 20: Multiple births -  
Dr E. CONSTABLE:  We all know that, with in-vitro fertilisation, multiple births are not unusual.  In my 
discussions with the people running the clinics in the United States, one of them told me that only one egg would 
be implanted; they were moving away totally from multiple births, because there had been some issues over the 
20 years in which multiple births had been involved.  With improvements in technology, it became more likely 
that a single egg would see through the nine months of the pregnancy. 

Mr J.A. McGinty interjected.  

Dr E. CONSTABLE:  Yes, that is right, which I think is good, especially for people who have not had a child 
before.  Starting with one is probably much easier than starting with two.  However, I am not exactly sure where 
this clause is taking us. Clause 20(1) reads -  

This section applies if an application is made for a parentage order about a child who has a living 
brother or sister born as a result of the same pregnancy as the child . . .  
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I am not sure what this is telling me.  Does this say that children could be split in the decision?  I would hope 
not.  How would such a decision be made; which one would the parents take home from the hospital?  There 
have been incidents in the past in the United States when people have taken only one baby from a multiple birth, 
because that was their expectation.  The same thing has happened in other jurisdictions, I think.  We need to 
understand what we are saying here.  For the record, I would also like the minister to explain clause 20(2), which 
reads -  

The court cannot make a parentage order about a child who has a living birth sibling unless it also 
makes a parentage order about each living birth sibling of the child. 

Mr J.A. McGINTY:  The intent here is that in the case of multiple births - twins, triplets or whatever - there 
cannot be a parentage order in respect of just one of the children.  All children must have the same parents, for 
legal purposes.  A parent could not say, “I like the one with the blonde hair and blue eyes, but I do not want the 
others, thank you very much”, because then it would not be possible to obtain a parentage order in respect of any 
of the children.  If a parent does not take the lot, no parentage order is granted in respect of any of them.  It is 
designed to keep children of multiple births together as one unit with the same ongoing parents. 

Dr E. Constable:  Again, this is something that would be discussed early on before the conception, so that 
everybody is clear about it. 

Mr J.A. McGINTY:  Yes.  We have left other matters open with a measure of flexibility, but we do not have 
flexibility on this one, and there should not be flexibility.  That is why we have written it into the legislation 
rather than into the directions. 

Mr G.M. CASTRILLI:  I agree with the explanation that children of multiple births should all go to one parent 
and I fully support that, but this clause does not actually say that.  It actually says consideration will be given.  A 
parenting order cannot be made without considering the other child.  It does not actually say that children of 
multiple births would all go to one parent.  All it says is that the court cannot make a parentage order about a 
child unless it makes a parentage order about another.  It does not actually specifically say that they will all go to 
one parent.  

Dr E. Constable:  That is the reason I asked for an explanation in good, clear, plain English.  

Mr J.A. McGinty:  The legal effect is to be found in subclause (2).  Children cannot be separated.  If a person 
wants a parentage order, which is the means by which the child will legally become the child of that person, the 
court can only issue a parentage order in respect of all of the children of that birth.  

Mr G.M. CASTRILLI:  As long as they use the legal interpretation.  For a layperson it may appear that the 
court can say one child of a multiple birth can go here, while another can go there etc, and that the court has 
therefore satisfied the requirements of subclause (2).  

Mr J.A. McGinty:  Legally, there is a prohibition on the court doing that, which should satisfy the core of the 
issue. 

Mr G.M. CASTRILLI:  I will take that explanation.  I thank the minister. 

Clause put and passed.  

Clause 21:  Name of child - 
Dr E. CONSTABLE:  This clause refers to the name of the child.  I understand that when the original birth 
certificate is issued, it will have the child’s name on it, and that first name cannot be changed.  However, the 
child’s surname can be changed later.  Does subclause (3) mean that the day after the parentage order is issued 
and the new birth certificate is issued with the child’s name on it, the arranged parents can change the child’s 
first name by deed poll?  Subsection (3) says -  

. . . this section does not prevent a subsequent change of name under a law of the State or the 
Commonwealth. 

Mr J.A. McGinty:  I think the answer is that a child cannot change his name, but I need to double-check that. 

Dr E. CONSTABLE:  Can the parents change the child’s name by deed poll if the child is under 18 years, or 
whatever the age for doing so might be? 

Mr G.M. Castrilli:  After the parenting order has been made? 

Dr E. CONSTABLE:  Yes. 
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Mr J.A. McGinty:  I will need to get information about that.  The member for Churchlands is asking about 
changing a name by deed poll after the event. 

Dr E. CONSTABLE:  Yes.  That is how I read subclause (3). 

Mr J.A. McGinty:  Subclause (3) is saying that the normal laws regarding this matter will be unaffected and 
will remain in place.  The principle is to treat the child in the same way as any other child is treated.  I will need 
to find out the technicalities and whether a child, or a parent on behalf of a child, can apply to change the child’s 
name by deed poll.  I do not know the answer to that question. 

Dr E. CONSTABLE:  If that is the case, there could be a change of name within two months. 

Mr J.A. McGinty:  Yes. 

Mr J.A. McGINTY:  We are hurriedly looking up the Births, Deaths and Marriages Registration Act 1998.  
Sections 31 and 32 of this act deal with an application to register a change in a child’s name.  If my hurried 
reading is correct, it appears that under section 33, the Family Court needs to approve an application to change a 
child’s name by deed poll.  

Dr E. Constable:  So it is very unlikely that a court would agree. 

Mr J.A. McGINTY:  Yes.  If I am correctly reading section 33 of the Births, Deaths and Marriages Registration 
Act, the additional protection is the need for Family Court approval.   

Dr E. Constable:  I am sure you are reading it correctly. 

Mr R.F. Johnson:  Is that the full name? 

Mr J.A. McGINTY:  Yes, or any part of the name. 

Mr R.F. Johnson:  Any or all? 

Mr J.A. McGINTY:  Yes. 

Clause put and passed. 

Clause 22:  Effect of parentage order - 
Dr E. CONSTABLE:  I have read clause 22(2) quite closely and I require some explanation.  Subclause (2) 
states -  

If a parentage order is made, an appointment, in a deed or will existing at the time the parentage order is 
made, of a person as the guardian of the child whose parentage is transferred, ceases to have effect.   

There is a window here that has not been explained.  Could the minister explain it for me?  A child is born - 

Mr J.A. McGinty:  Yes. 

Dr E. CONSTABLE:  The birth certificate is issued in the name of the birth parents.  One of the birth parents 
dies before the parentage order is made and before the second birth certificate is issued.  What is the legal status 
of that baby in terms of the will of the birth parent who has died? 

Mr R.F. Johnson:  That is a good question. 

Mr J.A. McGinty:  It is a good question. 

Mr R.F. Johnson:  Would the minister like me to elaborate on that if he is having difficulties? 

Mr J.A. McGinty:  I am having difficulties! 

Dr E. CONSTABLE:  This is a test for the minister! 

Mr R.F. JOHNSON:  I just want to put on record that that was an extremely good question from the member 
for Churchlands. 

Ms K. Hodson-Thomas:  As all of them have been. 

Mr R.F. JOHNSON:  I am glad that she has asked it because I am a great one for looking at scenarios.  Let us 
look at a scenario in which the birthing mother and her partner give birth to a child and one or both of the parents 
die - God forbid that both of them should die - after the birth of the child and the child’s registration in their 
name but before the registration of the child in the name of the biological parents.  Technically, at that time the 
child belongs to - let us call them - the birthing mother and father.   

Dr E. Constable:  Not just technically, but legally. 
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Mr R.F. JOHNSON:  Legally or technically - all those things.  If the birthing mother and father were to die, all 
their worldly goods would go to that child, and so they should.  Technically and legally, the child is theirs.  
There might be two or three other children from that partnership and the surrogate child would be only one 
beneficiary of the estate.  There might be other family members who feel that they should be a recipient under 
the will in the event of the death of the birthing parents.  I can see that it would be totally unfair for the other 
siblings - not the biological siblings but the birth siblings, if I can call them that - if such an event occurred 
before the biological parents took custody and control of the child, and the estate of the birthing parents legally 
went to all their children, including the surrogate child.  Perhaps the minister can respond.  That was a very good 
question! 

Mr J.A. McGINTY:  The effect of clause 22(2) is as follows.  A will might say “I leave my money to be 
divided equally among my children”.  If a child ceases to be one of the children and becomes someone else’s 
child as a result of the parentage order, the will would no longer apply to the child whose parentage has been 
transferred. 

Dr E. Constable:  I understand that.  I do not have a problem with that. 

Mr J.A. McGINTY:  I now understand the meaning of the clause.  The member for Churchlands is talking 
about someone in that one month between birth and - 

Dr E. Constable:  It was going to be 12 months. 

Mr J.A. McGINTY:  It will perhaps be up to six months.  However, in this situation the birth mother has a will - 

Dr E. Constable:  And her partner has a will.   

Mr J.A. McGINTY:  Yes.   

Dr E. Constable:  It is their child. 

Mr J.A. McGINTY:  For that interim period the child would be legally theirs, and the will would have effect 
according to its tenor.  The standard case is for parents to divide their assets equally among their children.  In the 
case of birthing parents, for that period, legally the child is theirs. 

Dr E. Constable:  Once the parentage order is put in place, does that situation continue? 

Mr J.A. McGINTY:  No.   

Dr E. Constable:  So it is for only that period? 

Mr J.A. McGINTY:  Yes.  The moment the parentage order is in place, the child ceases to be the birthing 
parents’ child and therefore does not share in the distribution of anything courtesy of the will or deed.  However, 
there might be a separate provision in the birthing parents’ will that stipulates that in addition to sharing their 
assets equally among their biological children, a share will be left to Joe Bloggs, the surrogate child. 

Dr E. Constable:  Sure. 

Mr J.A. McGINTY:  In the absence of any expressed provision, the general law would cease to have effect 
because the birthing parents were no longer the legal parents of the child. 

Clause put and passed. 

Clause 23:  Discharge of parentage order - 
Dr E. CONSTABLE:  This clause refers to the discharge of a parentage order.  I need a brief explanation from 
the minister why this is necessary and why the people referred to in subclause (1)(a), (b), (c) and (d) can 
intervene.  In what sort of circumstances would the Attorney General or the chief executive officer or other 
people intervene in a parentage order?  That is all I am seeking; it should take only a moment or two to explain. 

Mr J.A. McGINTY:  It is based on the equivalent provision from the adoption legislation, which basically deals 
with when a parentage order was improperly obtained by fraud, duress, lack of consent or another exceptional 
reason, which I think would substantially be confined to matters of that nature.  It gives the court the power in 
those circumstances to discharge the parentage order when it was improperly obtained. 

Mr G.M. CASTRILLI:  With the interests of the child in mind, is there an age limit whereby the court would 
rule against a discharge order?  A child may be two, three, four, five or six years old and a parentage order may 
be obtained by fraud or whatever.  Would circumstances arise whereby the court would say that there has been 
fraud in obtaining a parentage order, but because a child is a certain age and, in the interests of the child, a 
discharge order will not be allowed?  Could a case happen under those circumstances? 

Mr J.A. McGinty:  Yes, very much so.  Clause 23(5)(b)(iii) refers to that. 
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Mr G.M. CASTRILLI:  Even if the parentage order was obtained by fraud or whatever under other 
circumstances, the court could then say that it agrees that it will not do anything about it because the interests of 
the child are at heart and the child is of a certain age and it would affect him more so by reversing it. 

Mr J.A. McGinty:  Yes, that is correct. 

Mr G.M. CASTRILLI:  If so, what recourse would another aggrieved party have in that scenario?  Could the 
party go to the Supreme Court or the High Court?  Although it might be fair for the child, the other party might 
think it unfair on them. 

Mr J.A. McGinty:  The application would be made in the Family Court.  The court would have made the 
parentage order, so the application would need to be made to the Family Court to discharge it. 

Mr G.M. CASTRILLI:  Can they go any higher than that? 

Mr J.A. McGinty:  The determination would be made in the court and, obviously, subject to appeal.  The 
overriding concern is the interests of the child.  That would be what would determine the approach of the court. 

Clause put and passed. 

Clause 24 put and passed. 

Clause 25:  Finality of parentage order - 

Dr E. CONSTABLE:  As I read this clause, once the decision has been made by a judge, there can be no appeal, 
review or whatever of the decision.  If, in a dispute, a judge decides in favour of the surrogate or the birth 
parents, the arranged parents have nowhere to go for an appeal or a review.  Again, one of the issues that needs 
to be absolutely clear at the beginning of the process is the legal advice given to the arranged parents and the 
surrogate. 

Mr J.A. McGINTY:  There are two exceptions to that general proviso.  The first is the setting aside of a 
parentage order when it was obtained through fraud or duress.  That is in clause 23, which we have just dealt 
with.  More importantly, the other exception is to be found in the general appeal rights against decisions of 
judges made in the Family Court. 

Dr E. Constable:  There is an opportunity to appeal? 

Mr J.A. McGINTY:  Yes, there is.  Section 211(3) of the Family Court Act 1997 provides, in respect of a non-
federal jurisdiction, which is what we are talking about here - 

In respect of the non-federal jurisdictions of the Family Court of Western Australia an appeal lies from 
a decree of the Family Court of Western Australia given in its original or appellate jurisdiction to the 
Court of Appeal and upon any such appeal the Court of Appeal may affirm, reverse, or vary the decree 
the subject of the appeal and may make such decree as, in the opinion of the Court of Appeal, ought to 
have been made in the first instance. 

That is the general right of appeal, which goes from the Family Court of Western Australia to the Court of 
Appeal in the Supreme Court. 

Dr E. Constable:  There is a general right of appeal? 

Mr J.A. McGINTY:  Yes. 

Mr P.D. OMODEI:  The whole of this legislation revolves around the parties: the recipients, donors and 
participants.  The person who is very important in all of this is the surrogacy coordinator.  Who currently would 
be the surrogacy coordinator?  Would the surrogacy coordinator be subject to any liability in a court as a result 
of information or a lack of information provided to participants? 

Mr J.A. McGINTY:  A surrogacy coordinator would be appointed under the provisions of the Human 
Reproductive Technology Act.  That is the first check on the system in that it requires an appointment under the 
provisions of that act.  A coordinator then has certain duties, and if he discharges them negligently, he would be 
liable for a negligent discharge in the same way that a medical practitioner, for instance, employed in a hospital 
would be exposed to liability if he discharged his duties negligently.  That emphasises the importance of 
appropriate protocols being in place and having practice directions laid out very clearly. 

Mr P.D. Omodei:  They are not defined in the act? 

Mr J.A. McGINTY:  No, we tabled earlier the draft directions, which flow from the act.  That essentially lays 
down something akin to a code of conduct or a description of how matters are to be dealt with in a proper and 
rigorous way.  A departure from that code, for instance, could well raise the suggestion that someone has been 
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negligent if he did not properly counsel people about the proper issues relating to the surrogacy.  That could give 
rise to an action in negligence, as it would with any other professional. 

Clause put and passed. 

Clause 26:  Varying approved plan - 
Ms K. HODSON-THOMAS:  The minister made some comments earlier about varying the approved plan.  I 
require some clarification.  Clause 26(2) states that the only person who can make an application is a person who 
is party to the approved plan or a birth parent who is not a party to the approved plan.  What does that mean?  
Subclause (4) states that the variation may be to add a new party to the plan.  I am trying to work out who the 
new party might be.  Could it be somebody who donated some genetic material that is not part of the 
commissioning parent or birthing parent?  Could the minister clarify that for me?   

Mr J.A. McGINTY:  The minimum requirement for an approved plan is that the arranged parents and the birth 
parent are parties to it. 

Ms K. Hodson-Thomas:  Paragraph (b) refers to a birth parent who is not a party to the approved plan. 

Mr J.A. McGINTY:  There is an ability to dispense with the requirement for one of those parties to be a party to 
the approved plan.  This effectively provides the ability to bring them back in again. 

Ms K. Hodson-Thomas:  Why would you want to dispense with one of them being a party to an approved plan?  
I would have thought that we would want all parties to be involved in that. 

Mr J.A. McGINTY:  The approved plan could be made after the birth of the child, but it needs to be made prior 
to application for the parentage order.  It could be made prior to conception, during the pregnancy or 
immediately after the birth of the child.  It is designed to cover a circumstance in which somebody might suffer 
incapacity for some reason and therefore might not be capable of being a party to the plan.  An application could 
then be made to, for instance, add a person to the plan.  It could be an application to add grandparents to the plan, 
which would be agreed. 

Ms K. Hodson-Thomas:  Subclause (4) states that the variation may be to add a new party to the plan. 

Mr J.A. McGINTY:  A person would not be added unless all the parties agreed to it.  Does that answer the 
question? 

Ms K. Hodson-Thomas:  It does, but it is still not quite clear. 

Mr G.M. Castrilli:  Before surrogacy takes place, there must be a contract or an agreement between all the 
parties concerned. 

Mr J.A. McGINTY:  Yes. 

Mr G.M. Castrilli:  The approved plan would surely reflect that arrangement.  I am struggling to understand 
how a birth parent would not be part of that approved plan or contract or agreement in the first place. 

Mr J.A. McGINTY:  The best I can do is to refer the member to page 8 of the bill.  Clause 17(4) expressly 
provides that if the court is satisfied that a birth parent is deceased or incapacitated or that the arranged parents 
have been unable to contact a birth parent despite having made reasonable efforts to do so, the court may 
dispense with the requirement to have the birth parent added.  It just deals with the unlikely possibility that, for 
instance, someone might disappear or become mentally incapacitated to the extent that the person is not able to 
be part of those proceedings and things of that nature.  I would not think that that would be a frequent 
occurrence.  A more likely occurrence would be to add other parties to the plan by agreement. 

Mr G.M. Castrilli:  Wouldn’t the approved plan be the same as, if not identical to, the agreement or contract set 
up in the first place?  Surely all those contingencies would have been discussed at the time.  Surely that would 
reflect 99 per cent of the total arrangement or contract that they would have entered into before the surrogacy 
took place. 

Mr J.A. McGINTY:  In the normal course of events, one would be expected to reflect the other.  If the approved 
plan is drawn up at a later stage, it might well reflect further refinements as the relationship evolves.  However, 
in normal circumstances, one would be expected to be very similar to the other. 

Mr G.M. Castrilli:  There could be conflict between the initial agreement or contract and the approved plan and 
the parentage order. 

Mr J.A. McGINTY:  The approved plan is different from the original surrogacy agreement in that the parties 
sign up to it and it is enforceable.  Some variation would perhaps be expected to emerge. 

Mr G.M. Castrilli:  There could be some conflict between the original agreement and the parentage order. 
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Mr J.A. McGINTY:  There is always the potential for conflict.  The whole thrust of this provision is to try to 
provide a mechanism with appropriate counselling and advice and processes to minimise any potential for 
conflict.  I cannot guarantee that it will not occur, obviously. 

Dr E. CONSTABLE:  This discussion has raised a question that I probably should know the answer to, but I do 
not.  Who approves the approved plan and where is that dealt with in this legislation, if at all? 

Mr J.A. McGinty:  The judge in the court approves the approved plan, and I will find the reference for that for 
the member. 

Dr E. CONSTABLE:  Is that at the time of the parentage order? 

Mr J.A. McGinty:  Yes, at the time of the parentage order. 

Dr E. CONSTABLE:  How interesting.  Why is that not being done ahead of time? 

Mr J.A. McGinty:  A surrogacy agreement is in place ahead of time.  These are the formal conditions under 
which the parentage will be transferred. 

Dr E. CONSTABLE:  Now I understand.  I thank the minister. 

Clause put and passed. 

Clauses 27 to 40 put and passed. 

New clause 41 -  
Dr E. CONSTABLE:  I move - 

Page 22, after line 30 - To insert the following new clause - 

41. Review of Act 
(1) The Minister shall carry out a review of the operation and effectiveness of this Act as 

soon as is practicable after the expiry of 4 years from its commencement. 

(2) The Minister shall prepare a report based on the review made under subsection (1) 
and shall, as soon as is practicable after that preparation, cause that report to be laid 
before each House of Parliament. 

The new clause seeks to provide for a review of the act, which, in discussion with the minister, seemed to be a 
good idea, given the interest in this legislation.  There are a number of reasons that a review in four years’ time 
would be both interesting and important to determine whether there was any need to amend any aspect of the 
legislation.  There are a few important reasons that we might need a review of the legislation.  This legislation 
breaks new ground for us, and the discussion during the consideration in detail stage bears that out.  That is a 
reason to review the legislation to determine how successful it has been.  The fact that this bill carries a free vote 
adds a special dimension to it.  Again, that is another reason to review the legislation in fours years so that the 
next Parliament can consider a report on the bill to determine whether people are happy with it.  It would be of 
great interest to know how well or otherwise the legislation had progressed.  I would be very interested to know 
how many instances of surrogacy there were over that period, what difficulties there might have been with 
counselling or in providing legal advice to people, whether there were difficulties for the arranged parents, how 
well it had gone and whether issues had arisen for the birth parents.  All those issues could be carefully 
researched and recorded along the way and then reported to both houses of Parliament so that if it seemed that 
further amendments were needed, that could happen in due course.  It would be a matter of interest, but it would 
also be a matter of protecting the children, the arranged parents and the birth parents.  A review is an important 
point for us to consider. 
Ms K. HODSON-THOMAS:  I support the amendment moved by the member for Churchlands.  I will not 
speak to it at great length, because the member articulated well her argument that there should be a review in 
four years.  I urge the minister to accept the amendment. 
Mr J.A. McGINTY:  This is an eminently sensible amendment and one that the government supports.  The 
member for Churchlands is right to say that this legislation breaks new ground.  With the exception of the 
legislation in the Australian Capital Territory, from which we have departed in a number of respects, including 
during the consideration in detail and second reading debates, it will be watched closely around Australia, 
particularly as there is a move in the Standing Committee of Attorneys General to consider the possibility of 
enacting surrogacy legislation in other jurisdictions as well.  They are very interested in what we are doing here 
in Western Australia.  In those circumstances, I think a review is totally appropriate, once the legislation has 
settled in, to iron out any difficulties.  If I may give an example, now that the member for Nedlands is here, we 
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passed a whole host of reforms to our justice system, particularly to the courts, during 2004-05.  I gave that 
legislation a minimal period of time to settle in and then asked all stakeholders whether technical amendments 
could be made to improve the operation of the legislation.  When Parliament comes back after next week’s 
break, I will be introducing a series of minor technical amendments, all of which are designed to streamline and 
improve the way in which that batch of courts-related legislation operates.  None of them is remotely interesting 
to anyone except those aficionados who work in that particular area; nonetheless, they go very much to the 
efficient operation of that legislation.  I suspect that what we are looking at here will be something of a more 
substantive nature and of looking at some of the difficult issues that we have been debating here in the abstract 
today, because we have not had the experience of dealing with the problems, to see whether some of the 
problems that have been hypothesised about have become realities or whether there are other matters which we 
did not envisage during the course of this debate but which need to be appropriately regulated.  For those 
reasons, I support the amendment move by the member for Churchlands. 
New clause put and passed. 
Clauses 41 to 46 put and passed. 
Title put and passed. 

Sitting suspended from 1.53 to 2.00 pm 
 


